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 The Secretary of State concurs with the legal analysis presented by the 

Attorney General.  To assist the Justices in resolving the questions presented 

by the Senate, the Secretary offers additional background information on the 

conduct of elections in Maine, and the logistics of ranked-choice voting.  See 

attached Affidavit of Deputy Secretary of State Julie L. Flynn, along with 

Exhibits A through L. 

Dated:  March 3, 2017    Respectfully submitted, 

       JANET T. MILLS 
       ATTORNEY GENERAL  
 
       SUSAN P. HERMAN 
       Deputy Attorney General 
       Me. Bar No. 2077 
 

       __________________________________ 
       PHYLLIS GARDINER 
       Assistant Attorney General 
       Me. Bar No. 2809 
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CERTIFICATE OF SERVICE 

 I, Phyllis Gardiner, Assistant Attorney General, do hereby certify that I 
caused to be served the Brief of Attorney General Submitted in Conjunction 
with Questions Propounded to the Justices of the Supreme Judicial Court by 
the Maine State Senate on February 7, 2017 on the following by first class may 
prepaid to: 

Timothy C. Woodcock, Esq. 
Eaton Peabody 
80 Exchange Street 
P.O. Box 1210 
Bangor, Maine 04402-1210 
 

 
Date:  March 3, 2017    __________________________________ 
       PHYLLIS GARDINER 
       Assistant Attorney General 
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AFFIDAVIT OF JULIE L. FLYNN, 
DEPUTY SECRETARY OF STATE  

 
 I, Julie L. Flynn, being duly sworn, hereby depose and state as follows: 

 1. I am the Deputy Secretary of State in charge of the Bureau of 

Corporations, Elections and Commissions and have held this appointed 

position since February of 1999.  I served as Director of the same Bureau, 

which includes the Elections Division, from March of 1995, until I was 

appointed Deputy.   

2. The Secretary of State’s Office, through the Elections Division of 

the Bureau of Corporations, Elections and Commissions, oversees statewide 

elections and administers the Maine election laws set forth in Title 21-A of the 

Maine Revised Statutes.  In my capacity as Deputy Secretary of State for the 

Bureau, I have supervisory responsibility for all of these activities.  I have 

personal knowledge of the matters set forth in this affidavit.  

Current Election Procedures 

3.  Statewide elections in Maine for all federal, state, and county 

offices are conducted at the local level by municipal election officials.  To the 

best of my knowledge and belief, Maine is one of approximately eight states – 

the six New England states plus Michigan and Wisconsin – that conduct state 

and federal elections at the municipal (as opposed to county) level.  
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4. The role of the Secretary of State (“Secretary”), acting through the 

Elections Division, is to provide guidance, training, administrative oversight, 

and election materials to those municipal officials.  The Secretary also is 

responsible for preparing a tabulation from the election returns submitted by 

local officials, and for providing that to the Governor and the Legislature 

pursuant to 21-A M.R.S.A. § 722 and the Maine Constitution.  Me. Const. art. IV, 

pt. 1, § 5, pt. 2, § 3 and art. V, pt. 1, § 3.  

5. The ballots used in statewide elections are prepared by the 

Elections Division and distributed to the municipalities.   All ballots are in 

paper form and are currently designed to enable voters to vote for one 

candidate for each office by filling in a single, oval-shaped voting indicator 

next to that candidate’s name.     

6. There are 500 separate voting jurisdictions in Maine, including 

cities, towns, townships and plantations (referred to hereafter as “towns” or 

“municipalities”).  Of that total, 237 towns currently count their ballots by 

hand, while the remaining 263 use a digital scan tabulator machine known as 

the “DS-200.”  The DS-200 machine uses optical scanning capability to “read” 

the oval voting indicators marked by the voters, and it generates a machine 

tally tape showing the number of votes recorded for each candidate.    
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7. Approximately 90% of the 771,892 ballots cast in the November 

2016 statewide election were from towns using DS-200 machines.  The 

remaining 10% (77,189) were from the 237 smaller towns that count ballots 

by hand.1 

8. Because of the different combinations of federal, state and county 

offices, there are over 350 different ballot lay-outs or “ballot styles” that have 

to be designed, produced and distributed to the 500 voting jurisdictions for 

each statewide election.  For the DS-200 machines, the ballots have to be laid 

out precisely, with timing marks along the edge, to ensure that the scanning 

device in the machine correctly “reads” the ovals marked by the voter for the 

candidate whose name appears on that line.  See sample ballot (Ex. A).  

9.  In order to assure uniformity in the counting process, the 

Secretary is directed by statute, 21-A M.R.S.A. § 695(5), to design and print 

“uniform tabulation sheets” for use at the polls on election night.  These are 

customized for each jurisdiction to reflect the correct listing of candidates and 

offices.  The forms and instructions differ somewhat for machine versus hand-

count towns.   

                                                           
1 Data on enrolled and registered voters for November 2016 shows that one of these hand-
count towns has over 3,000 registered voters; while four others have approximately 1,000 
voters.  The remaining hand-count towns have fewer than 1,000 voters each.   
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10. In hand-count towns, election clerks count the votes under the 

supervision of a warden.  Id. § 695.  They form counting teams of two people, 

with different party affiliations.  Id. § 695(2).  The team first separates the 

ballots into lots of 50, plus one odd-numbered lot.  Id.  Each team member 

concurrently reviews the ballots and marks the votes cast on a separate 

“Paper Ballot Tally Sheet” for that lot of ballots.  See Ex. B.  The team members 

compare the completed tallies to make sure they agree, and then sign the two 

sheets reflecting the agreed-upon results.  One tally sheet is wrapped with the 

lot of ballots, while the second one goes to the warden.   

11. From the Paper Ballot Tally Sheets, the warden prepares the 

“Warden’s Total Tally Sheet,” listing the total votes for each candidate and for 

each lot of ballots, and aggregating them to produce a total for the 

municipality.  See Ex. C.  These totals are recorded on the “Warden’s Return of 

Votes Cast” (Ex. D), which the clerk later reviews for accuracy.   See also Ex. E 

(instructions for hand-count towns).  

12. In machine-count towns, the DS-200 machines produce a tally 

tape showing the number of votes read by the machine for each candidate.  

Ballots that the machine is unable to read are separated into an auxiliary bin 

and must be hand-counted.  Ballots on which the voter has filled in the voting 

indicator for a write-in candidate also have to be reviewed to determine if the 
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vote was cast for a declared write-in candidate.   The election clerks record on 

a customized “Tabulating Machine Tally Sheet” (Ex. F) the numbers on the 

machine tally tapes, as well as the hand-count tally of ballots placed in the 

auxiliary bin, and the votes cast for declared write-in candidates.  The clerks 

are instructed to sign those tally sheets, certifying the results of each machine 

tally and each auxiliary bin count.  The warden lists and aggregates those 

results on the “Warden’s Total Tally Sheet” (Ex. G) and records them on the 

Warden’s Return of Votes Cast (Ex. H).  See also Ex. I (instructions for 

machine-count towns).   

13. The clerk in each municipality is responsible for preparing the 

official election return on the form provided by the Elections Division, entitled 

“State of Maine Return of Votes Cast” (Ex. J).  This involves entering the totals 

from the Warden’s Return of Votes Cast, and checking those totals against the 

paper or machine tally sheets to assure accuracy.  If the clerk finds 

discrepancies, they have to be resolved before the results are submitted.   The 

election return lists the number of votes for each candidate (including 

declared write-in candidates) for each elective office, and the number of 

“blank” votes for that office (i.e., for which the voter indicated no choice).   

21-A M.R.S. A. § 711.     
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14. The official election return must be signed and certified by the 

municipal clerk and transmitted to the Secretary’s office within three business 

days of the election.  Id.  §§ 711 & 712.  It is critical that our office receive 

these returns, since we cannot prepare the statewide tabulation without them.  

The statute authorizes the Secretary to send a courier to the municipality (at 

the town’s expense) to retrieve the returns if they are not submitted by 5 p.m. 

on the third business day after the election.  Id. § 712.   

15.  The Secretary is required by law to tabulate the election returns 

from all 500 municipalities and to submit the tabulation to the Governor 

within 20 days after the election.  Id. § 722.  The tabulation is in the form of a 

spreadsheet that aggregates the vote totals for each candidate, and for each 

elective office, as shown on the election returns attested to and submitted by 

the municipal clerks.  See examples of official tabulations on the Secretary’s 

web site at http://www.maine.gov/sos/cec/elec/results/index.html.  It also 

must include the tally of absentee ballots from military and overseas voters, in 

accordance with 21-A M.R.S.A. §§ 776-783.  In preparing the tabulation, the 

Elections Division staff verifies that each municipality is included and that the 

vote totals match what each municipal clerk reported for each candidate. 

 

http://www.maine.gov/sos/cec/elec/results/index.html
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16. Most House districts in Maine encompass two to five towns, while 

the largest district includes 27 different towns.  Senate districts range in size 

from two to 56 municipalities per district.2  The tabulation for Governor 

includes results from all 500 local jurisdictions.  The Secretary’s tabulation 

aggregates the votes shown on the election returns from all the towns in each 

electoral district. 

17. Based on a review of the tabulation provided by the Secretary, the 

Governor must issue a summons, seven days before the first Wednesday of 

December biennially, to all House and Senate members who “shall appear to 

have been elected by a plurality.”   Me. Const. art. IV, pt. 1, § 5 and pt. 2, § 4 

18.  In accordance with the Maine Constitution, article V, part 1, 

section 3, the Secretary presents the tabulation of “the returns of votes cast 

for Governor” to the Senate and the House when they convene on the first 

Wednesday after the first Tuesday of January in the year following the general 

election.  See Ex. K (excerpts from the Legislative Record for Jan. 7, 2015). 

  

                                                           
2 The number of towns per district is reflected on the official tabulations for the Senate and 
the House, which are posted on the Secretary’s web site.  See, e.g., tabulation for November 
2016 elections:  http://www.maine.gov/sos/cec/elec/results/results16-17.html#tally .  
 

http://www.maine.gov/sos/cec/elec/results/results16-17.html#tally
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Effect of ranked-choice voting 

19. The Act to Establish Ranked-choice Voting ( “the Act”), directs the 

Secretary to “tabulate the votes according to the ranked-choice voting method 

described in [Title 21-A] section 723-A”  for the offices of Governor, State 

Senator, and State Representative,  as well as United States Senator and 

United States Representative to Congress (in both primary and general 

elections).   I.B. 2015, c. 3, enacting 21-A M.R.S.A. § 1(27-C) and amending  

§ 722(1).  The Act did not amend any of the statutory provisions governing 

how municipal officials handle ballots, count votes, and prepare and submit 

election returns to the Secretary.  See 21-A M.R.S. §§ 695 – 712.   

20. The Act also did not amend the opening sentence of Title 21-A, 

section 722, which directs the Secretary to “tabulate the election returns,” nor 

did it change the opening sentence of subsection 1, which directs the 

Secretary to “tabulate all votes that appear by an election return to have been 

cast for each question or candidate whose name appeared on the ballot.”  

Under these provisions, it seems clear that the process of tabulating for 

ranked-choice voting would not begin until after the Elections Division has 

received all election returns from the municipal officials.   

21. To “tabulate votes according to the ranked-choice voting method 

described in section 723-A,” the Elections Division would first have to 
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aggregate and report the first-choice votes shown on the election returns from 

municipal officials for each electoral district for the offices to which ranked-

choice voting applies.  Aggregating those municipal tallies would enable us to 

determine:  1) whether any candidate has won a majority of first-choice votes 

and has therefore won the election, 2) if no candidate has won a majority, then 

which candidate is in last place and is defeated, 3) whether it is 

“mathematically impossible” for any other candidate, or candidates, to be 

elected such that they also must be eliminated through “batch elimination,” 

and 4) which candidates will “continue” to round two.  Id. § 723-A.   Based on 

these determinations, round two of ranked-choice voting could begin. 

22. The task gets more complicated at this point.  To implement  

§ 723-A(2), the ballots cast for all defeated candidates must be re-examined to 

determine whether the voters whose first-choice candidate was defeated 

expressed a second choice (or third-choice, if the voter failed to mark any 

second-choice) for one of the “continuing candidates.”   If so, then those 

second (or third) choice votes must be counted and added to the first-choice 

vote totals for the continuing candidates.  Id. §§ 723-A(1)(D) &(2).    

23. It is not possible to perform the task of redistributing second or 

third choice votes to continuing candidates based on review of the election 

returns attested to and submitted by the municipal officials.  Even if our office 
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were to modify the forms used for election returns (Ex. J) to enable municipal 

officials to list the total number of first, second, third, and subsequent choices 

for each candidate for every office on the ballot, such lists could not be 

aggregated to produce a second-round result under the method in section 

723-A(2).  Redistribution of voters’ lower-ranked choices to continuing 

candidates can be performed only by examining the actual ballots or an 

electronic image of those ballots.   

24. The DS-200 machines capture what is referred to as a “cast vote 

record” of each ballot that was run through the machine on election day.  This 

is an electronic record -- a snapshot, in effect -- of each voter’s ranked 

preferences in the order shown on that voter’s ballot.  The cast vote records 

are stored on a USB memory device, or thumb drive, for each DS-200 machine. 

25. The memory devices from all the DS-200 machines could be 

delivered to the Elections Division, or to another secure, central location in the 

capitol area.  The State currently leases 541 machines, which are in use by the 

263 towns, some of which require several machines due to the number of 

registered voters in the town.  In a gubernatorial race, therefore, we would 

need to collect 541 memory devices at a central location. 

26. At the central location, each memory device would need to be 

uploaded to a computer program, known as “elections reporting and 
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management software,” which the Secretary would need to purchase.  The 

Elections Division has been advised that this software program is capable of 

storing and managing all the different permutations of voter preferences on a 

ranked choice ballot.  However, additional computers would need to be 

acquired by the Secretary in order to operate the program.   

27. To “tabulate” votes using the ranked-choice voting method, the 

Secretary would need to acquire a second type of computer software that 

contains specific algorithms coded to apply the rules of ranked-choice voting.  

These algorithms would be applied to the data stored in the elections 

reporting and management program to perform the second and subsequent 

rounds of counting using the ranked-choice voting method in section 723-A.  

28. To conduct the ranked-choice voting process in a statewide 

electoral contest (e.g., for Governor), or for a House or Senate district that 

encompasses hand-count as well as machine-count towns, presents some 

additional logistical challenges would require running the hand-counted 

ballots through a DS-200 or other digital tabulating machine, in order to   

create a cast vote record that could be uploaded to the same software 

program.  Given the terms of the state’s current lease for the DS-200 

machines, it may not be contractually possible or financially feasible for the 

Secretary to lease additional machines for each of the 237 hand-count towns, 
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some of which have fewer than 25 voters.  A more feasible approach would be 

for the Secretary to acquire a single high-speed digital tabulating machine.   

29. Ballots from the hand-count towns in an electoral district subject 

to a ranked-choice voting could be collected and delivered to a secure, central 

location in the capitol area, where state election officials could run them 

through the high speed tabulating machine.  That would create “cast vote 

records” for all the ballots, which could then be uploaded into the elections 

reporting and management program. 

30. If municipal officials in the hand-count towns attempted to create 

the equivalent of a “cast vote record” by hand, they would need to record 

every possible permutation of voter rankings based on the number of 

candidates in a particular race.  A race with four candidates would involve 24 

permutations, but a contest among five candidates would increase that to 120 

permutations.  To capture such a large number of permutations for each ballot 

in a written tally sheet would be unwieldy at best, and fraught with potential 

for human error.  

31. The only practical way to implement ranked-choice voting under 

the Act appears to be to collect the ballots from hand-count towns and the 

memory devices from machine-count municipalities and bring them to a 

central location; upload the cast vote records from all the memory devices 
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into the elections reporting and management software program; run the 

hand-counted ballots through the high-speed tabulator and upload those cast 

vote records into the same software program.  State election officials would 

then run the algorithms necessary to redistribute the second (or third) choice 

votes from the ballots that had ranked a defeated candidate as the voter’s first 

choice, and obtain a result for round two in accordance with section 723-A(2).  

The same process would be utilized in subsequent rounds until only two 

continuing candidates remained, one of whom would receive a majority vote 

and be declared the winner.   

32. The $1.5 million projected cost of implementing ranked-choice 

voting, referenced in the Senate Order requesting an Opinion of the Justices, is 

based on the fiscal impact statement that was prepared by the Legislature’s 

Office of Fiscal and Program Review, pursuant to 1 M.R.S.A. § 353.  A copy is 

attached here as Ex. L.  It was also included in the Maine Citizen’s Guide to the 

Referendum Election (November 8, 2016), at 51.  This estimate does not 

include any costs for voter education, nor does it cover the cost of renting 

space at a central location to house the activities outlined above. 

33. The Elections Division reviewed official election results in 

legislative races for the period from 1990 through 2016, in an effort to 

determine the relative frequency of general or special elections in which more 
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than two candidates have qualified to get their names on the ballot, and thus 

how frequently ranked-choice voting might apply.  The range appears to be 

from 10 to 25 legislative races each election cycle.   

34. The tabulations for gubernatorial elections during the period from 

1974 through 2014 reveal that there were between three and six candidates 

on the ballot in every cycle.  See Addendum to Attorney General’s Brief.    

 

Dated:  March 3, 2017    ____________________________ 
       JULIE L. FLYNN 
 

STATE OF MAINE 
KENNEBEC, ss.      March 3, 2017 
 
 
 Personally appeared before me the above-named Julie L. Flynn, and 
made oath that the foregoing statements made by her are true and correct to 
her own personal knowledge. 

 

             
     Notary Public 
     Print Name: Amy J. Oliver 
     My Commission Expires: September 19, 2023 
 

 


































































